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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

 

Present: Smti D.Boro, A.J.S 
             Civil Judge, Dhubri 

 
Title Appeal No. 43/2015 
    10th day of July, 2018 
  

1. Smti Rahima Bibi 

2. Smti Aklima Bewa 

R/O Vill-Chagalia PS-Golakganj, Dist- Dhubri , Assam   

                                                                          …….............Appellants 

-Versus- 

          1. Sri Abinash Ch. Das and 5(Five) others  

     All are R/O Vill-Chagalia PS-Golakganj, Dist- Dhubri , Assam   

                                  ………................. Respondent  

1. Sri Nirod Ch. Das 

2. Smti Nanibala Das 

3. Sri Aswini Kr. Das 

4. Sri Madhusudan Das 

5. Sri Subodh Bhowmik 

All are R/O Vill-Chagalia PS-Golakganj, Dist- Dhubri , Assam    

                                            ………................. Proforma Respondent                                                              

This appeal coming on this day (or having been heard on) 18-06-2018.           

In the presence of: 

Mr. S. Hussain          .............................     Ld. Advocate for Appellants. 

Mr. B. K. Das         ............................     Ld. Advocate for Respondents. 

And having stood for consideration to this day, the court delivered the 

following judgment 

J U D G M E N T 
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1. This first appeal has been preferred by appellants/defendants on being 

aggrieved and dissatisfied with the judgment and decree dated 28-04-2015 

passed in connection with T.S. No. 463/2006 by learned Munsiff No. 1 

Dhubri, whereby learned trial court decreed the suit and dismissed the 

counter-claim. 

2. Upon admission of the appeal for hearing, notices were issued to the 

respondents and original case record of T.S. No. 463/2006 was called for 

and received and the plaintiffs/respondents have appeared and contested 

the appeal.  

3. The appellants/ defendants filed this appeal on the following grounds :- 

1. The Ld. Trial Court erred in law and facts in deciding the suit. 

2. The Ld. Trial Court was motivated, partial and with a wrong angle of 

view decreed the suit in favour of the respondents instead of 

dismissing the suit. 

3. The Ld. Trial Court did not discuss the evidence of both parties 

properly. 

4. The Ld. Trial Court discussed the suit based on law points which is 

against the respondents.  

5. The Ld. Trial Court misinterpreted law point and ruling submitted on 

behalf of the appellants. 

6. The Ld. Trial Court by his whimsically ignored the defence plea of the 

appellants. 

7. The Ld. Trial Court wrongly discussed all the issues in favour of the 

respondents. The counterclaim of the appellants ought to have been 

decreed in favour of the appellants dismissing the suit of the 

respondents. 

8. The Ld. Trial Court ignored the plea taken by the appellants in the 

written argument for dismissing the suit of the plaintiffs and 

decreeing the counter-claim of the defendants/appellants. 

4. I find it necessary to give brief description of the plaintiffs' case. The brief 

fact narrated by the plaintiff is that Md. Tamser Mandal was the owner and 

possessor of land measuring 11B-0K-11L covered by Dag No. 546 and 547 

of Khatian No. 184 in village Chagalia Part II, Dihi- Simlabari, Pargana- 
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Ghula, PS-Golakganj, in the erstwhile Goalpara Dist Assam now Dhubri, 

Assam. Tamser Mandal sold 1 (one) Bigha land and delivered possession to 

Sri Phani Bhusan Saha in 1969. Tamser Mandal had executed 

relinquishment deed No. 441/1970 in the year 1970 before the sub-

registrar, Coach Behar, West Bengal in favour of the plaintiffs and four 

others for the remaining 10B-11L land; 9B-1K-1L land of Dag No. 546 and 

4K-10L land of Dag No. 547. The Dag No. 421, 447 and 448 was wrongly 

recorded as Govt. Khas land in the revenue record and as a consequence 

Title suit No.115/1990 was filed against the State of Assam and got decree 

on 23/05/1991. Accordingly the name of the plaintiffs and partners of the 

‘binimoy-patra’ were recorded in the revenue department. Later on, the 

plaintiffs constructed a C.I. sheet house over the land covered by Dag No. 

546 and rented out to Sri Priti Kr. Saha in 2001 and the remaining part 

remained vacant. The plaintiffs allege that the defendants taking advantage 

of absence of the tenant for a short period entered into the said tenanted 

house and constructed temporary sheds in the vacant land. The defendants 

did not vacate the suit land in spite of the protest made by the plaintiffs. 

Accordingly, the plaintiffs have filed this suit praying for declaration of title 

and khas possession. 

5. The defendants contested the suit by filling written statement in which they 

have stated that the suit is not maintainable, undervalued, there is no cause 

of action, non-joinder of necessary parties. The plaintiffs and their fathers 

were citizens of East Pakistan and in 1970 all the plaintiffs were minors and 

were incapable to make contact. The alleged Binimoy Patra if at all exist is 

invalid as Tamser Ali never executed any Binimoy Patra in favour of the 

plaintiffs. The defendants have admitted that the original owner of the land 

was Tamser Ali and the record of rights continued till 1981. As regards the 

alleged dispossession, the defendants have started that there was an old 

PWD quarter on the suit land which later on removed. The defendants have 

been living in the suit land by constructing house thereon. 

6. The defendants have filed counter-claim praying for right, title and interest 

over the suit land on the ground that the defendants are the legal heirs of 

the original owner of the suit land Tamser Ali and they have been residing 

over for a long time. The defendants have also stated that the Binimoy 
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Patra is forged document as it was registered outside Assam while the lands 

left by Tamser Ali situated at Goalpara District. The defendants allege that 

they attempted to cut a tree and against which the plaintiffs obstructed by 

expressing that the Binimoy patra is still in force. The defendants have filed 

the counter-claim with the prayer for declaration of right, title and interest 

have prayed for dismissing the suit. 

7. The plaintiffs filed written statement against the counter-claim filed by the 

defendants. The plaintiffs contended that the counter-claim is not 

maintainable for having no title over the property; the claim of the 

defendants is barred by law of limitations; the defendants got no right to 

file the counterclaim against the plaintiff. The plaintiffs denied the contents 

of the counter-claim and prayed to dismiss the counter-claim. The 

defendant No 1 and 2 have no right, title, interest over the suit land as suit 

land was already relinquished to the plaintiffs and gave delivery of 

possession. The plaintiffs had possessed the suit land on their own right. 

The counter claimants are not entitled to get the reliefs claimed.  

8. The learned trial court has framed following issues : 

1) Whether the suit is maintainable? 

2) Whether there is any cause of action for the suit? 

3) Whether the suit is bad for non-joinder of necessary parties? 

4) Whether the suit is undervalued and under stamped? 

5) Whether the plaintiffs have their right, title and interest in the suit 

land? 

6) Whether the defendants have dispossessed the plaintiffs from the 

suit land? 

7)  To What reliefs, are the plaintiffs entitled? 

Additional Issues on Counter Claim: 

8) Whether the counterclaim is maintainable? 

9) Whether counter-claim has cause of action? 

10) Whether counter-claim is barred by law of limitation? 

11) Whether counter-claimants have right, title, interest and possession 

over the suit land? 

12) Whether Binimoy Patra No. 441/70 is illegal, unjust, void and liable to 

be cancelled? 
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13) Whether counter claimants are entitled to get any reliefs as prayed 

for? 

9. Points for determination: 

1. Whether the ‘binimoy patra’ is legal? 

2. Whether the Ld. Trial Court erred in reaching the findings? 

10. Discussions, Reasons & Decision: 

11. Point No. 1 & 2: 

After perusal of the plaint, W/S, Counter-claim and W/S of counter-claim 

and hearing the Ld. Counsels of both sides, I find that the entire suit, 

counter-claim is revolving around the ‘binimoy-patra’ claimed to be 

executed by the father of the defendants/appellants in favour of the 

plaintiffs and others. 

12. The ‘binimoy-patra’ is exhibited as Ext.3 by the plaintiffs’ side. From perusal 

of Ext.3, it appears that there are two parties. There are 8 (eight) persons 

1st party of which 1st party No.4 is Phanibhusan Das (Plaintiff No.2), No.5 is 

Abinash Ch. Das (Plaintiff No.1), No.6 is Rabindra Ch. Das (Plaintiff No.4 

who died during pendency of the suit) and No.7 is Gauranga Ch. Das 

(Plaintiff No.3). The 2nd party is Tamser Mandal who is the father of the 

defendants/appeallants. 

13. There is signature of only one party in the said ‘binimoy-patra’ i.e. of the 2nd 

party only. There is no signature of the 1st party members in the said 

‘binimoy-patra’. There are description of many lands of both parties in the 

‘binimoy-patra’. The mere perusal of the Ext.3 shows that it is essentially a 

deed of exchange. The land of the 1st party is given to the 2nd party and the 

land of the 2nd party is given to the 1st party by Ext.3. In case of deed of 

exchange, the rules in respect of ‘sale’ is applicable. The only difference is 

that in deed of exchange the signature of both parties is required which is 

absent in Ext.3.  

14. Ld. Advocate for the respondents/plaintiffs in its written argument said that 

the Ext.3 is actually a sale deed and the land situated in East Pakistan now 

Bangladesh as mentioned in Schedule Kha(I) to Kha (II) is to be construed 

as valuable consideration.  

15. The above argument of Ld. Advocate of the respondents is not tenable. 

Because an exchange of land for land is not a sale; it is purely an exchange. 
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Before seeing into the point whether Ext.3 was executed by Tamser Mandal 

or not, we have to see whether Ext.3 is a legal document or not by which 

one party can claim a legal right and the other party will lose a legal right. 

16. I am keeping the subject whether Ext.3 was executed by Tamser Mandal or 

not for a later discussion. Beforehand, I want to discuss whether an illegal 

document if executed by a person can obtain legality with passing of time 

and same can confer right, title to that person in whose favour the same 

was executed. 

17. I find that Ext.3 is not a deed of exchange nor is a sale deed. Because 

though it is written to be deed of exchange and lands are shown to be 

exchanged through the same between two parties, signature of one party is 

absent in the said deed of exchange. Hence, Ext.3 cannot be said to be a 

deed of exchange. From perusal of Ext.3 one can understand that it is not a 

sale deed. So, Ext.3 is such a deed rather document which has conferred 

nothing to any of the parties.   

18. The lands of Tamser Ali which are in Assam and West Bengal are being 

exchanged with the lands of the other party i.e. plaintiffs & others situated 

in East Pakistan now Bangladesh by Ext.3. The Ld. Trial Court while 

discussing issue No. 12 said that the lands pertaining to Bangladesh was 

not acted upon and not registered while registering the Ext.3. There is no 

evidence in this regard that only the lands of India which are mentioned in 

Ext.3 were registered. It is not known that a document is partly registered 

and partly not registered. The Ld. Trial court in page No.9 of the judgment 

while discussing issue No.12 has narrated a situation of East Pakistan after 

independence which is beyond pleading of any party.  

19. The Ld. Trial Court again said that the burden to prove that the Ext.3 is 

fraudulent lies on the defendants/appellants. The burden to prove that 

Ext.3 was executed by Tamser Ali is not on the plaintiffs. I don’t agree with 

the Ld. Trial Court that the burden is not on the plaintiffs to prove execution 

of Ext.3 by Tamser Ali. Because, it is admitted that the suit land is of 

Tamser Ali, who is the father of the defendants/appellants, who are denying 

execution of any such ‘binimoy-patra’ i.e. Ext.3 by their father Tamser Ali. If 

the plaintiffs fail to prove execution of Ext.3 by Tamser Ali, then the S/L will 

go to the defendants/appellants by right of inheritance. So, the burden to 
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prove execution of ‘binimoy-patra’ Ext.3 by Tamser Ali is definitely upon the 

plaintiffs. 

20. The plaintiffs’ side had examined as many as 8 (eight) nos. of witnesses of 

which PW2 Nagendra Ch. Dutta is the deed writer. There is no use of 

looking into the point whether Tamser Ali had executed Ext.3 or not. 

Because I have already found that Ext.3 is not a legal document and as 

such I consider that there is no use of looking into the question of execution 

of an illegal document or not as execution of same has no legal 

consequence or value. So, Ext.3 ‘binimoy-patra’ is a value less document 

conferring nothing to the plaintiffs.  

21. From the above discussions, I find that the ‘binimoy patra’ is not legal 

AND the Ld. Trial Court has erred in reaching the findings.  

22. In view of the above discussions, this title appeal is allowed on contest with 

cost. The judgment and decree dtd. 28-04-2015 passed in T.S. No. 

463/2006 by learned Munsiff No. 1 Dhubri is hereby set aside. The counter-

claim of the defendants/appellants is decreed. 

23. The defendants/appellants are entitled to get declaration of right, title, 

interest and possession over the suit land. The possession of the 

defendants over the suit land is confirmed. Binimoy Patra No. 441/70 dated 

19/01/1970 is illegal and void and has no legal value. The defendants/ 

appellants are entitled to get decree for permanent injunction and plaintiffs  

and proforma defendants are restrained from dispossessing the 

defendants/appellants from the suit land.  

24. Prepare decree accordingly. 

25. Send back LCR along with a copy of judgment. 

26. Given under my hand and seal of this Court this 10th day of July, 2018. 

Typed by me— 

 

 

    D. Boro        D. Boro 

                      Civil Judge, Dhubri         Civil Judge, Dhubri 
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